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Introduction
Like everyone else, blind and partially sighted people watch television and use a range of audiovisual media services. For example, even as far back as 1991, in the UK, the Royal National Institute of Blind People (RNIB’s) “Needs Survey” showed that a large majority of blind and partially sighted people watched television
.  
Unlike many others, however, their scope for doing so is often hampered by the unnecessary inaccessibility of these services. In so far as accessibility falls under the scope of the AVMS Directive, this concern touches in particular on “access services” such as audio description; the spoken narrative describing the visual action.
Some years ago, EBU submitted evidence and comments to inform the legislative process which devised the AVMS Directive. Given the failure of previous non-legislative approaches to achieve fully or even largely accessible audiovisual services in the EU, we were keen to see the Directive make strong legislative requirements for accessibility. Unfortunately, the final AVMS Directive contained “soft”, non-binding wording, stating that: “Member States shall encourage media service providers under their jurisdiction to ensure that their services are gradually made accessible to people with a visual or hearing disability”. 
We felt at the time that this wording would be too weak to significantly improve the level of accessibility of audiovisual media services, and so it has proved.  

This failure contrasts with the case of the UK, for example, where binding legislation has ensured much higher levels of audio description and subtitles than in EU Member States which lack such legal requirements. (http://stakeholders.ofcom.org.uk/broadcasting/broadcast-codes/tv-access-services/code-tv-access-services-2015/ )
It should be remembered that the EU and almost all of its Member States have ratified the UN Convention on the Rights of Persons with Disabilities. Denying access to TV and on-demand content means discrimination on the basis of article 30 of that Convention. 

EBU strongly believes that any revised AVMS Directive or similar laws must ensure that AVMS are accessible to blind and partially sighted people. To this end it must now make serious and binding requirements on Member States to ensure the full provision of access services.

Our responses to the consultation questions
EBU has chosen to respond only to those questions which we deem relevant to blind, partially sighted or other disabled people. For reasons of accessibility, we have submitted a Word document response, rather than replying through the online questionnaire.
1. Ensuring a level playing field
Services to which the AVMSD applies
Set of questions 1.1

Are the provisions on the services to which the Directive applies (television broadcasting and on-demand services) still relevant [8], effective [9] and fair[10]?
Relevant
Yes

	
	

	
	


Effective

	
	


No

	
	


Fair

	
	


No

	
	


Comments:

EBU agrees that it makes sense for the Directive to cover television broadcasting and on-demand services. In terms of the effectiveness and fairness of the Directive, we do have concerns, expressed in our answers below. 
In an increasingly converged media environment, in which people access media content (sometimes even as preferred option) through other platforms, it is crucial that online video-sharing platforms and intermediaries have a clear legal framework to operate in, and pursue the same goals and values as the rest of the EU media ecosystem.

Are you aware of issues (e.g. related to consumer protection or competitive disadvantage) due to the fact that certain audiovisual services are not regulated by the AVMSD?
Yes

	
	

	
	


Comments:
Many of these online platforms lack the appropriate access services for persons with disabilities, and in some cases they do not even enable the technical infrastructure to allow them, such as closed captions or a second audio track for audio description. For instance, the UK Sky platform provides access to several catch up services from the public service broadcasters but none of these have subtitles due to technical difficulties with the platform. This is despite the fact that the BBC has succeeded in getting subtitles to display on over 1,500 devices through which the iPlayer app is available. Thus, it is vital for the platforms and other services that provide access to on-demand content to have some legal responsibility regarding accessibility. They must be required to make sure that access services for persons with disabilities are technically possible on their platforms. Likewise the media providers of those platforms should be aware of these technical solutions and provide the necessary accessibility features for their audiovisual content. 

a) Preferred policy option:

b) ☒ Amending the AVMSD, namely by extending all or some of its provisions for instance to providers offering audiovisual content which does not qualify as "TV-like" or to providers hosting user-generated content. 

Please explain your choice:
We believe that all media providers should be required to support access services for persons with disabilities. By doing so, even users generating content in platforms such as YouTube will be able to make their videos accessible. Thus, whilst users should be exempted from such a legal requirement, organisations with editorial responsibility should be required to progressively make their content accessible (see question 6.2).

Set of questions 1.2
Are the provisions on the geographical scope of the Directive still relevant, effective and fair?
Relevant?
Yes

	
	

	
	


Effective

	
	


No

	
	


Fair?

	
	


No

	
	

	
	


Are you aware of issues (e.g. related to consumer protection problems or competitive disadvantage) caused by the current geographical scope of application of the AVMSD?
Yes.  Comments: 

EBU is concerned that with globalisation there is an increasing number of AVMS coming into EU which are not accessible. As the AVMS Directive stands, these services are not covered by the (albeit currently weak) AVMS Directive’s requirements on accessibility. 
In Ireland, for instance, the regulator is unable to regulate the majority/largest Irish TV service provider, Sky, because it is not under Irish jurisdiction. This caused difficulties when attempting to leverage the "must carry" obligation from Article 31 of the Universal Service Directive to ensure that Sky would broadcast audio description provided by Irish broadcaster RTÉ.
Preferred policy option:

EBU would advocate option “b”:

b) Extending the scope of application of the Directive to providers of audiovisual media services established outside the EU that are targeting EU audiences. This could be done, for example, by requiring these providers to register or designate a representative in one Member State (for instance, the main target country). The rules of the Member State of registration or representation would apply.

Please explain your choice:

As the example from Ireland we give above illustrates, it would make sense for the Directive’s scope to be expanded to ensure that services coming into EU Member States from outside are covered by effective accessibility requirements. Failure to do so makes no sense. After all, the viewer / service user just wants to access the service they receive, wherever the provider is based.
This could be done, for example, by requiring these providers to register or designate a representative in one Member State (for instance, the main target country). The rules of the Member State of registration or representation would then apply.

In a globalised media world, operators outside the EU must meet the requirements and standards of the EU legal framework if they target European audiences, and EU regulators should be able to monitor their compliance.

3. User protection and prohibition of hate speech and discrimination 
General viewers' protection under the AVMSD

The AVMSD lays down a number of rules aimed at protecting viewers/users, minors, people with disabilities, prohibiting hate speech and discrimination.

Set of questions 3.1

Is the overall level of protection afforded by the AVMSD still relevant, effective and fair?
Relevant? Yes
Effective? No opinion
Fair? No
Comments:

Social perception of persons with disabilities has been improving in the last decades. Nevertheless, a clear reference should be inserted in article 3.4.a.(i) and article 6 in order to explicitly prohibit discrimination and incitement to hatred based on disability, because in some situations persons with disabilities, including those with intellectual and psychosocial disabilities or those living in institutions, are portrayed in a discriminatory way. For instance, persons with intellectual disabilities are often portrayed in a childish or offensive way or as people who cannot make their own decisions. 

Therefore, the AVMS Directive must ensure that persons with disabilities are shown with dignity regardless of their impairment or the place where they live, and prevent certain misleading messages that put in danger their inclusion in the society. 

6. Strengthening media freedom and pluralism, access to information and accessibility to content for people with disabilities

Must Carry/Findability 
Set of questions 6.2
If you are a consumer, have you faced any problems in accessing, finding and enjoying TV and radio channels?

Yes 

Comments:

Electronic programme guides (EPGs) remain largely inaccessible or hard for blind and partially sighted people to access. Most (though not quite all) TV receivers in the market do not provide EPGs with good colour contrast, displays that can be effectively enlarged for those with partial sight, and with spoken text-to-speech output for blind people. 

Furthermore, the EPG does not always make clear when and which access services are available and access services are often not searchable. 

Similarly, a high level of accessibility for persons with disabilities should be required of content which is considered to be in the “public interest”.

Increasingly, digital radio sets carry visual information on a screen, and we are aware of no digital radio set on the market which provides a good level of enhanced visual or text-to-speech features for blind and partially sighted people. 

Of course, if you cannot find the programme you wish to watch or hear, due to inaccessible EPGs, then you cannot access or enjoy that programme. 

Preferred policy option:

	
	

	
	


c) Extending existing "must-carry" rules to on-demand services/and or further services currently not covered by the AVMSD.

Please explain your choice:

EBU believes that there is no compelling reason to NOT now extent the “must carry” rules to on-demand services. On-demand services are audiovisual services just like broadcast services in all respects other than the fact that the user decides when he or she will watch the content. A viewer who is blind will of course benefit from audio description just as much while watching an “on-demand” programme as s/he will when watching a “linear” programme. Further, there is already evidence showing that although still a small percentage of overall viewing figures, on-demand viewing is increasing significantly and looks set to continue to do so. It is no longer a brand new, emerging means of providing audiovisual content. 

By extending the must carry rules to incorporate on-demand services, and in particular the requirement to provide information about whether access services are available, persons with disabilities would be enabled to make informed decisions when purchasing content. Furthermore, more and more viewers opt for on-demand services, including persons with disabilities when those services are accessible. Therefore we consider that the must-carry obligations for linear content should also be extended to on-demand services. These should make sure there is an accessible way to access the “public interest content”.
Accessibility for people with disabilities
The AVMSD sets out that the Member States need to show that they encourage audiovisual media service providers under their jurisdiction to gradually provide for accessibility services for hearing and visually-impaired viewers.
Set of questions 6.3

Is the AVMSD effective in providing fair access of audiovisual content to people with a visual or hearing disability effective?

	
	


No

	
	


Comments:

Across the EU Member States, the level of “access services” such as audio description and subtitles remains far too low. As such people with a hearing or sight impairment are still excluded from much of the audiovisual content that others can enjoy. 
The current article 7 of the AVMS Directive does not ensure an adequate level of accessibility to audiovisual content for persons with disabilities by merely requiring Member States to “encourage” media service providers to do so. We do not believe that this “soft” requirement was an appropriate approach to ensure equal access to media content, and we welcome the current public consultation on this matter. 
Though there have been some improvements in some countries thanks to this provision, a quick overview to the different levels of accessibility on media content across the EU proves that the interpretation of this article differs broadly among the different Member States. This has a direct impact on EU citizens in need of access services, and goes against the Commission’s stated goal of achieving a real Digital Single Market in which industry and consumers provide services and are protected under the same legal framework within the EU.  
The Commission’s own First Report on the application of the Audiovisual Media Services Directive (AVMSD) May 2012 describes the patchwork implementation of Article 7:

“2.3. Audiovisual media services for all: accessibility (Article 7) 
Accessibility of audiovisual media services for all EU citizens is a further key objective that the AVMSD pursues by requiring access for hearing and visually impaired people to improve over time. All Member States have introduced rules to that effect. The implementation of these rules, however, reflects the diversity of market conditions. While some Member States have very detailed statutory or self-regulatory rules, others have only very general provisions or limit the accessibility obligation to the services of public service broadcasters.”

It gives no statistics on the level of provision of the access services in question. 
In the “Study on Assessing and Promoting E-Accessibility”
, published by the Commission in November 2013, three areas were assessed in the 27 Member States plus the U.S., Canada and Australia: web accessibility, telecommunications and accessibility on television. In this last area, one of the main conclusions of the study highlights that: “there is considerable variation across Member States in terms of the extent to which different types of accessibility measures are in place for broadcast programme content, as well as in the proportion of programming that is covered by these”. This provision should not be open for interpretation and should guarantee that EU citizens will have an adequate level of access services regardless of their place of residence without impeding industry innovation on this matter or further efforts or requirements by national authorities. 

In answer to Questions 1.1 and 6.3 EBU believes that the provisions relating to accessibility are neither effective nor fair. It is not fair that people with a visual or hearing disability have to remain disadvantaged while services are gradually made accessible to them. Fair would mean that the EU and the broadcasting industry recognises that the current situation perpetuates social exclusion and that there are no longer any technological barriers to addressing it. 
The Directive should therefore require services to be made accessible rapidly and as a priority in order to remove the current barriers to an inclusive broadcasting landscape.
The Directive should also have stronger monitoring mechanisms. It should require Member States to report regularly to the Commission in order to monitor the implementation of the directive. The Member States should submit a report, illustrating their progress in terms of accessibility, annually or every two years. These national reports should refer to current statistics and include private television channels, digital and linear services. 
The reports should describe any failures to improve the level of access services, the reasons for the shortfall and the measures underway to improve the situation. The European Commission should consolidate the reports and publish its comments, outlining progress, outstanding achievements and giving a comparative analysis of the increase of accessible television broadcasting within the EU. The Commission's report and the reports of all Member States’ should be publically available.

The AVMS Directive should be fully aligned with the spirit and obligations of the UN Convention on the Rights of Persons with Disabilities (UN CRPD), which recognises accessibility as both a general principle (Article 3) and a standalone provision (Article 9). The UN CRPD is very clear on what State Parties should do to fulfil this obligation: they shall take appropriate measures to ensure to persons with disabilities access “on an equal basis with others”. This means that dedicated resources must be invested and progressive steps must be taken to live up to UN CRPD requirements. These steps must be deliberate, concrete and targeted as clearly as possible towards meeting the obligations.

Moreover, article 21 of the UNCRPD states that freedom of expression and opinion includes the “freedom to seek, receive and impart information and ideas” with appropriate and accessible information and communication technologies (ICTs). Accessibility of ICTs is a basic requirement for persons with disabilities to exercise their freedom of expression and opinion. Finally, article 30 of the Convention provides that cultural and recreational activities should also be made accessible to persons with disabilities on an equal basis with others, and this includes provisions to “enjoy access to television programmes in accessible format” (Article 30.1(b)).

By way of illustration of the current insufficient level of access services under the AVMS Directive, we give below some examples of the situation today in EU Member States:

Netherlands
Audio-description is not available on Dutch television. Public television broadcasters are obliged to provide subtitling for deaf persons and spoken subtitling by using a synthetic voice, in case programmes are subtitled as is the case if a programme is in a foreign language.

In the Netherlands the soft nature of AVMS' Article 7 has proven to be insufficient. On Dutch TV foreign languages are not dubbed, but translated with Dutch subtitles. The National broadcasting corporation provides an audio stream for these subtitles of public channels, spoken by a synthetic Dutch voice. However this audio stream was blocked by the main TV providers in the Netherlands, because they were using the channel for their own interactive TV services.

After questions from two MPs, the Dutch State Secretary for Media decided to add provision of ‘subtitles' and ‘spoken subtitles’ to the media legislation in the Netherlands with clear deadlines. This legal obligation has been effective. Since last year the main Dutch TV providers offer ‘subtitles’ and ‘spoken subtitles’ of Dutch public TV channels, both via broadcast and online. This provides evidence that strengthening of EU-level AVMS accessibility rules would help create the necessary legal framework to make 

audiovisual content more accessible in EU Member States.
Ireland
Problems experienced in the area of accessible AVMS include those of quality as well as quantity. Even where more access services have been gradually provided, lack of quality has sometimes diminished the efforts that have been made.

The BAI (Broadcasting Authority of Ireland), formerly called the BCI (Broadcasting Commission of Ireland), first issued access rules for Irish broadcasters in 2005 with increasing subtitling targets for the following 10 years (2005-2014). Targets for 2012 for the two main channels would be RTÉ 1 98% and RTÉ 2 80%.

Targets for AD and ISL (Irish Sign Language) were applied only to the state broadcaster RTÉ and set at 1% for RTÉ 1 & 2 combined from 2008 to 2014, not to increase. 

The targets were revised after the AVMS Directive and a consultation in 2011 (see Appendix 1 of the 2012 BAI Access Rules.)

The new subtitling targets for 2012 were RTÉ 1 78-83% (down from 90%) and RTÉ 2 35-60% (down from 80%) with the same 1% AD & ISL across the two channels combined. So the subtitling targets were significantly decreased after the AVMSD. The AD and ISL targets remained the same.

A further consultation in 2013 led to the 2014-2018 targets (see Appendix 1 of the attached document 2014 BAI Access Rules.doc) in which there were no revisions at all. Consequently, Ireland has the following very low subtitling targets for 2015 (now) and 2018 for the six main Irish channels:

2015 2018

RTÉ 1 84-89% 87-92%

RTÉ 2 63-69% 73-79%

TV3 45-49% 51-55%

TG4 47-53% 57-63%

3e 19-23% 28-32%

RTÉ Jr (kids) 36-40% 48-52%

AD targets are extremely low and only apply to three of the main six channels:

2015 2018

RTÉ 1 & 2 1.75% 2.5%

RTÉ Jr (kids) 2% 5%
Austria

In 2014 the Austrian national broadcasting company offered 1,117 hours and 51 minutes of programmes with audio description. Since this figure covers 4 channels, it makes up only 3.2% of their total airtime. This is something of an improvement, since in 2013 the percentage was just 2.6%, but the level is still very low. 
Italy
In Italy there are no statistics available about audio description. However, to the knowledge of EBU’s Italian member organisation, audio description on public broadcaster channels is close to zero and on private broadcaster channels is non-existent. The issue is well-known to the Italian Communications Regulatory Authority (AGCOM) which recommended taking into account in the contractual agreement between the State and RAI, the Italian public broadcasting company. Unfortunately, so far no positive results have been achieved.
Germany 

Good statistics are hard to find for Germany. Only public service broadcasting channels offer program content with audio description. Usually only films during prime time (from 20:15) are audio described. The average level of broadcasting of films with AD per day amounts to 24%. These figures take into account 16 TV channels in all, of which 13 are offering AD more frequently and three not at all. 
Slovenia
Slovene public television is the only TV service in the Republic of Slovenia that offers audiovisual programmes for the deaf and hearing impaired people. The law regulating the activities of RTV SLOVENIJA determines that programmes for deaf and blind people are to be offered in technologies suited to their needs.

In 2014, 74% of the programmes transmitted on channel 1 of the public TV were suitable for deaf and hearing impaired people; 63% of the programmes on channel 2 were subtitled as well. Some talk shows were also equipped with subtitles in colour. Prime time news is regularly equipped with a sign language translation; so are some children's programmes, advisory and educational programmes as well as other programmes including important information for the hearing and visually impaired. 1.5% of the programmes transmitted in Slovenia on channel 1 are equipped with a sign language translation.

In 2013, Slovene feature films and documentaries began to be equipped with audio description for blind and visually impaired people. Currently there are approximately 20 programmes per year equipped with audio description. There are plans for a technological upgrading of the systems in order to increase the number of audiovisual programmes equipped with audio description and also for the introduction of audio subtitles based on speech synthesis.

Slovene public TV has established an additional website entitled www.dostopno.si where its viewers can search the TV archives for most of its programmes in ways suited to visually and hearing impaired people.

RTV Slovenia is the only TV channel in Slovenia that offers any audio description and tries to implement other means to make its programmmes more accessible for blind and partially sighted people. Commercial stations have so far not provided any audio description. 
Spain

At national level: The “Ley General de Comunicación Audiovisual” (“General audiovisual communication law) was passed in 2010. (Law 7/ 2010 of 31st March).

It established for the first time in Spain a number of hours per week for which programmes must be audio described. This legal obligation covers both public and private television. The table of showing the required number of hours in each year for audio described programming appears below: 
Public channels:
2010: 1 hour
2011: 3 hours

2012: 7 hours

2013: 10 hours

Private channels:

2010: 0.5 hours

2011: 1 hours

2012: 1.5 hours

2013: 2 hours

Andalusian law

At regional level: In the southern autonomous region of Andalusia, a new law requires that 10% of programmes must be audio described as of 2015. Though over time this percentage should be seen as modest, for the time being 10% is the only legal requirement in Spain. 

In conclusion, the current wording in Article 7 of the Directive is too weak. “Encouraging” and “gradually” have not led to the significant increase in access services that we would have seen, had this soft regulatory approach been effective. It is now time for stronger, mandatory requirements on accessibility for disabled people in the Directive. 
Have you ever experienced problems regarding the accessibility of audiovisual media services for people with a visual or hearing disability?
Yes (please describe)
	
	


The paucity of access service provision across Europe has been covered in the response above. Given the current lack of audio description (and similar “access services”, where used, such as spoken subtitles), blind and partially sighted people experience the inaccessibility of AVMS every time they use these services. 
Preferred policy option:
b) Strengthening EU-level harmonisation of these rules. Instead of encouraging it, the EU Member States would be obliged to ensure gradual accessibility of audiovisual works for people with visual and hearing impairments. This obligation could be implemented by the EU Member States through legislation or co-regulation
	
	


Please explain your choice
Instead of encouraging it, the EU Member States should be obliged to ensure the accessibility of audiovisual works for people with visual and hearing impairments. This obligation should be implemented by the EU Member States through legislation.

As we have explained and illustrated earlier in this response, the Directive’s current “soft” requirements on the accessibility of audiovisual works have not worked. It is only where Member States have taken it upon themselves to impose mandatory levels of access services that anything more than minimal access services have been achieved. It is clear from this experience that mandatory requirements in the Directive are now needed to ensure the accessibility of audiovisual services. 
Quantitative targets
Looking at those countries with higher levels of access services one clear conclusion comes up: in all of them there are binding requirements for the media providers.

The UK is one of the most successful countries in providing accessible TV broadcasting according to the data of the e-Accessibility study. Almost 100 % of subtitling in the two main public and commercial channels, from 5 to 7 % of sign language interpretation in the overall programming, and from 15 to 24 % of audio description. 

In the UK’s case, quantitative targets have been established by the national regulator in relation to these three access services. In the area of audio description the statutory requirement is 10% for the main channels, with an expectation set by the Secretary of State for Culture that they achieve 20%. This has indeed been achieved or surpassed as a result.
In France quantitative targets were also enforced and, in the case of subtitling, public and private channels with an audience over 
2.5% of the total audience had to make the whole programming accessible to deaf and hard of hearing people.

Germany, by contrast, does not require the provision of access services through legislation and the sector is mainly regulated at regional level. Despite an Interstate Broadcasting Treaty, as of November 2013 no obligations or targets concerning accessibility have been put in place. Broadcasters provide access services on a voluntary basis and the levels of them were are quite low according to the study: 42% as maximum level of subtitling, 4% of audio description and 0% of sign language interpretation.

Based on this evidence, the researchers of the e-Accessibility study concluded that: “better results seem generally to be achieved where there are specific obligations imposed in legislation and/or by the regulators; in the absence of such obligations, there seems to be a lot less likelihood that the relevant accessibility measures are being provided by broadcasters in a country”.
Monitoring and involvement of users
There have been two monitoring exercises in 2011 and 2014 concerning the implementation of the AVMS Directive. In the 2011 report the Commission acknowledged that “while some Member States have very detailed statutory or self-regulatory rules, others have only very general provisions or limit the accessibility obligation to the services of public service broadcasters”, but without any data or statistics. The results of the second report are not published yet, and we face lack of comparative data to benchmark the situation of the implementation of this provision. 
A ‘Contact Committee’ was established to exchange views between the Commission and the relevant national bodies on the implementation of the Audiovisual Media Services Directive. Out of 40 meetings, only two discussed the requirement to provide accessibility. Representative organisations of consumers, including organisation representing persons with disabilities, can only participate in these meetings upon invitation by the Commission. Similarly, the European Regulators Group for Audiovisual Media Services (ERGA), established by the European Commission brings together the high level representatives of national regulatory bodies in the field of audiovisual services This group does not include other stakeholders’ representatives, and in its three meetings up to now never discussed accessibility for persons with disabilities, and did not plan to do so in 2015 according to the ERGA Work Programme.
We therefore encourage the European Commission to coordinate an effective mechanism to monitor the implementation of the future accessibility provisions, facilitate cooperation among national authorities and media providers, and involve users’ organisations, including organisations representing persons with disabilities. This should be accompanied by regular reporting from Member States to the European Commission on the level of implementation and the results should be made publically available.

Quality standards
Access services need to be provided not just in sufficient quantity, but also at a sufficient level of quality to facilitate real and meaningful access for people who are blind, partially sighted, deaf or hearing impaired. Audio description, for instance, is a real art as well as a technical service, and it should be delivered properly. 

We believe therefore that it is important that the Commission harmonises not only quantitative targets in terms of access services, but also an adequate quality level for them. 
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